Broads Authority

Minutes of the meeting held on 3 November 2006

Present

Prof R K Turner (in the Chair)
	Mr M C Broom

Mrs E A Burrows

Mr A T Coe

Mr S G Daniels

Mr C C Durrant


	Mrs B Ferris

Mr P Frost

Dr J M Gray

Mr W S Knight 


	Mr A S Mallett

Mr G McGregor

Ms R Varma

Mr P Woodcock


In Attendance



Dr J Packman – Chief Executive

Mr R G Holman – Director of Corporate Services

Mr R Haworth – Head of Administration and Committee Services

Mr K R Hounsome – Solicitor

Mrs L Shute – Administrative Officer

Mr A Vernon – Head Ranger (Navigation)

Mrs T Wakelin – Director of Waterways 

Also Present

Mr M Cook - Chairman, Standards Committee

54
Apologies

Apologies for absence were received from Mr S Dorrington , Mr A Duce, Mr A J Gunson and Mr D W Thompson.
55
Declarations of Interest

Members expressed declarations of interest as set out in Appendix 1 to these minutes.

56
Broads Bill

The Authority considered a report and a supplementary report by the Chief Executive.  A paper setting out changes to the draft Bill dated 24 October was also circulated.

The Chief Executive referred to the previous meeting of the Authority where a number of members had expressed concern about some of the wording in paragraph 2.6 of the proposed agreement with the British Marine Federation and the Royal Yachting Association, namely “the expectation that, ordinarily, the Authority is likely to accept and agree its (the Navigation Committee’s) recommendations.”  Discussions had been held with the BMF and RYA who were unwilling to change the wording.

The Solicitor assured members that the wording would in no way bind the Authority to the Navigation Committee view.  It was no more than the expression of an expectation that the Authority would, on matters related to the navigation, tend to accept the view of the Navigation Committee.  Where it decided, for whatever reason, not to accept the Committee’s view it would set out its reasons in a report back to the Committee.

With regard to planning issues, in accordance with the requirements of planning law, the Navigation Committee would have no more weight than any other objector/consultee.

Dr Gray and Mr Woodcock indicated that they were willing to accept the inclusion of the wording on this basis.  Mr Woodcock indicated that he had requested a solicitor at the Environment Agency to examine the wording although he had not received their comments yet.  Whilst, he expected it would back up the interpretation of the Solicitor to the Authority, he indicated that he would raise the matter again if there was a fundamentally different interpretation.

The Chief Executive referred to the Authority’s proposal to incorporate the principles of sustainable development in its purposes which was something the Minister had indicated that he favoured.  A wide range of organisations had been consulted on the proposal and the feedback had been very positive.  However, the national boating associations had requested an undertaking from the Authority that, if this aspect of the Bill were petitioned against, the Authority would withdraw the whole of the Bill.  Clearly this was not an undertaking that the Authority could give.  However, one of the conservation organisations consulted on this proposal had not been able to give an assurance that it would not petition against this aspect of the Bill with a view to getting the Sandford Principle adopted in its stead.  

The Chairman acknowledged that this was very unfortunate. The Authority already used the principles of sustainable development to guide its work but, in order to retain the support of the national boating associations for other aspects of the Bill, he felt that it would be judicious not to proceed with this particular proposal.

Members concurred with the Chairman’s view although this was a considerable matter of regret.  It was noted that the principles of sustainable development had to be adhered to through the planning process. 

The Chief Executive referred to paragraph 3.1 of the supplementary report and the proposal to introduce a Special Direction which could be given to the masters of vessels where it appeared that their ability to act may be impaired by drink or drugs.  The RYA and BMF had objected to this particular proposal.  The reasons for the Authority seeking the power were set out in paragraph 3.1 (c) of the supplementary report.  Although existing byelaws covered the offence of navigating under the influence of drink or drugs, the new powers would have enabled officers to be more pro-active in preventing an offence occurring in the first place.

Mr Coe, whilst supporting the intention behind the proposed direction, expressed severe reservations about how it could actually be enforced.  Navigation Rangers had no power to intervene and, if a power of arrest was included, then he queried what would be the evidential basis and what was the process after that.  He was also concerned about the Authority’s staff being put into situations for which they had not received adequate training.

In response to a question from a member the Head Ranger (Navigation) reported that during the last five years there had only been three prosecutions under byelaw 83.  On each occasion the police had been involved.

Given the practical difficulties involved it was agreed that the proposal in respect of these special directions should be removed from the Bill.

With regard to paragraph 3.2 of the supplementary report clarification was sought on the status of the Memoranda of Understanding which were referred to.  The Solicitor reported that the Memoranda of Understanding were legal agreements between two or more parties and were not contained within the Bill.  Concern was expressed whether they would be binding should one of the signatory organisations be superseded by a new organisation. The Solicitor indicated he would check the legal position should such a situation arise. 

Mr Woodcock referred back to the discussion concerning the proposed agreement with the BMF and the RYA and the proposed wording in relation to the recommendations of the Navigation Committee, and questioned whether this would be legally binding.  The Chief Executive clarified that the document as it stood would be a legally binding agreement but that certain clauses were to be included in the Act. 

With reference to paragraphs 3.3 and 3.4 of the Chief Executive’s supplementary report regarding Unsafe and Dangerous Vessels and Powers to Obtain Information the Solicitor advised that there was scope to reach agreement with the BMF and the RYA.

With reference to paragraph 3.5 of the Chief Executive’s supplementary report – Licensing of Rescue Boats - the Director of Waterways referred to the paper setting out changes to the draft Bill dated 24 October, page 3, Clause 22 where it clarified the exemptions in respect of the licensing of rescue boats.  It was felt this should overcome the concerns of the BMF and RYA.  Officers were firmly of the view that licensing was required to ensure all operational rescue services conformed to objective criteria. 

Reference was made to paragraph 3.6 of the Chief Executive’s supplementary report – Application of Water Resources Act Powers.

The effect of this provision would be to give the Authority a limited range of the powers that the Environment Agency has in order to take action in respect of persons polluting waters within the Broads.   The intention was that the enforcement powers would only be exercised as a last resort when the EA was unable to carry out the work because of a lack of resources. 

Mr Woodcock indicated that agreement had not yet been reached with the Agency as there were wider issues appertaining to paragraph 3.6 (c) which the Agency was unlikely to accede to.  Discussions were ongoing. 

The Chairman stated that it did not make sense to retain the provision in the Bill if agreement could not be reached with the Agency. The meeting agreed that if no such mutually acceptable agreement could be reached then the provision would be dropped from the BiIl.

With reference to paragraph 3.7 of the Chief Executive’s supplementary report – Application of Requirements of Public Health Acts Amendment Act 1907 (Clause 39) – the Solicitor reported that the BMF and RYA had indicated that they felt the Authority had not made the case to seek to transfer to the Authority powers, currently residing with District Councils, to licence pleasure boats.  It appeared this was a misunderstanding of what was intended and steps would be taken to clarify the intention behind the proposal with the bodies concerned. 

The Solicitor reported that with regard to paragraph 5.1 (c) of the Chief Executive’s supplementary report – Memoranda of Understanding – this would include the definitions in Clause 30 of the Bill.  Mr Frost emphasised the need to anticipate possible future developments and relevant text such that these could be controlled.  This was agreed.

With reference to paragraph 6 of the Chief Executive’s supplementary report – Other Discussions – the Chief Executive referred to the discussions with the Environment Agency concerning the proposed change of status of Haddiscoe Cut.  It was apparent that further work needed to be done and its inclusion in the Bill would be dependent on an arrangement which was satisfactory to both parties.

Reference was made to paragraph 6.2 and the proposed transfer of Breydon Water and the Lower Bure from the jurisdiction of Great Yarmouth Port Authority to the Broads Authority.  Mr Broom highlighted that the transfer would only take place once the agreement of both parties had been secured.

With reference to paragraph 6.3 and discussions with the National Farmers Union, Mr Daniels reported that the NFU fully supported the proposal for the Authority to have power to enter land to remove overhanging vegetation now that the proposal to recharge for any such works had been withdrawn.  The Chief Executive indicated that getting this agreement to enter land was a big advance and that the issue of recharge should not be pursued.  The meeting concurred.

The Chairman summarised the decisions which had been taken and the further action being proposed.  He stated that in addition to some of the issues raised the Navigation Committee would need to consider the extent of proposed exemptions (in particular in respect of Boat Safety Standards and Compulsory Insurance).  A report on these issues would be taken to the next meeting of the Navigation Committee on 14 December for the Committee’s views.


He also drew attention to the proposal that a small member group, comprising the Chairman and Vice-Chairman of the Authority and the Chairman of the Navigation Committee, be established to advise the Chief Executive on amendments to the Bill following its deposit and on the terms of the Memoranda of Understanding where otherwise agreement cannot be reached.  He suggested that the Chairman of the Planning Committee should be added to the Member Group and this was agreed.  He anticipated that on the minor points the officers could be left to get on with it, where necessary in consultation with himself, but that where an important point of principle was involved this would be referred to the Member Group. 


The Chairman reported that, following the deposit of the Bill, the Authority would be required to pass a second resolution confirming its wish to continue with its promotion and this would be done at the ordinary meeting to be held on 26 January 2007.  The Solicitor clarified that this second resolution would also require to be carried by a vote in favour by over fifty per cent of the existing membership of the Authority   That meeting would also be an opportunity for the Authority to consider how it wishes to respond to issues raised by interested parties on the Bill as deposited.  It was hoped that the Memoranda of Understanding in their final form would also be available for consideration at that meeting.

RESOLVED unanimously, with 14 members voting in favour:

(i)
that the Authority do promote in the session of Parliament 2006/07 a Bill for the purpose of enacting the following amongst other provisions:

(a) provisions for the regulation of vessels in the navigation area described in the Norfolk and Suffolk Broads Act 1988 (“the navigation area”) by means of general directions given by the Authority, and special directions given by the navigation officer of the Authority (“the navigation officer”), together with provisions for the giving of directions as to the loading and unloading of certain kinds of goods;

(b) provisions for the safety of vessels in the navigation area and on waters (“adjacent waters”) connected to the navigation area: including powers for the Authority to make byelaws for the registration of vessels; powers for the recovery of tolls; to impose standards relating to the construction and equipment of vessels and to establish a standards appeal panel; and to impose insurance requirements for vessels;

(c) other provisions for the control of vessels in the navigation area and on adjacent waters: including powers for authorised officers of the Authority to enter and inspect vessels; to require in certain circumstances the removal of vessels; to take action in respect of certain vessels; to obtain information as to vessels from masters or owners, and from the owners and occupiers of land comprised in or adjoining the navigation area or adjacent waters where vessels are moored;

(d) provisions for the entry by officers of the Authority on adjacent waters and other land for the purposes of determining whether certain powers in relation to vessels should be exercised, and for exercising those powers;

(e) provisions for the licensing of vessels to be used as rescue boats in the navigation area or on adjacent waters;

(f) provisions for the control of water skiing and wake boarding in the navigation area by a system of zones to be designated by resolution of the Authority: including provisions for requiring persons intending to carry out water skiing and wake boarding to obtain permits from the Authority; and prohibiting such activities otherwise than in a designated zone;

(g) miscellaneous provisions: including provisions for the definition of personal water craft for the purposes of the Bill and other legislation; defining references to vessels in existing byelaws of the Authority; incorporating within the navigation area the areas known as Breydon Water and the Lower Bure; amending legislation as to Haddiscoe Cut; powers for the Authority to supply information to public authorities and other persons; to enforce certain anti-pollution provisions of the Water Resources Act 1991; for removing or requiring the removal of vegetation endangering or obstructing the passage of vessels in the navigation area; and provisions transferring to the Authority the powers of local authorities, under the Public Health Acts Amendment Act 1907, to license pleasure boats in the navigation area and on adjacent waters;

(h) various amendments to the Norfolk and Suffolk Broads Act 1988: including amendments as to the bodies to be consulted by the Secretary of State when appointing members of the Authority; conferring powers to carry out, and incur expenditure on, works of improvement and maintenance in relation to adjacent waters; amendments to the provisions relating to the navigation committee of the Authority including its terms of reference; for the appointment of a single navigation officer, in place of the separate Broads and Norwich navigation officers, and regarding the functions exercisable by the navigation officer; amendments changing the financial and accounting powers and duties of the Authority; replacing the duty of the Authority to issue a code of practice for drainage works with a discretionary power; and amendments to the provisions for the removal of wrecks including their extension to unserviceable vessels;

(i) provisions of a general and administrative nature consequential upon or incidental to the foregoing purposes, including transitional provisions and savings; and for the repeal of certain local statutory provisions;

and also for the purpose (if deemed expedient to promote the Bill) of passing such additional resolutions as may be necessary or expedient in connection with the promotion of the Bill: and

(ii)
that the Chief Executive of the Broads Authority be authorised in relation to the proposed promotion of the Broads Authority Bill:

(a) to agree amendments to the draft Bill prior to deposit as a result of representations from third parties or to deal with drafting issues;

(b) to agree amendments to the Bill following its deposit as a result of representations from third parties;

(c) to carry on negotiations and make agreements with third parties;

(d) to give undertakings on behalf of the Broads Authority in relation to the 
Bill;

(e) to affix the Broads Authority’s Common Seal to any documents; and

(f) to instruct Counsel, agents and witnesses;

in the case of paragraphs 2(a) to 2(d), in consultation with the Chairman of the Authority; 

(3)
(i)
that the amendments set out in paragraphs 3.5(c), 3.8(c) and 

4.1 be agreed; and

(ii)
that a small member group comprising the Chairman and Vice-Chairman of the Authority, the Chairman of the Planning Committee and the Chairman of the Navigation Committee be established to advise the Chief Executive on amendments to the Bill following its deposit in Parliament and on terms of Memoranda of Understanding where otherwise agreement cannot be reached.
The meeting concluded at 3.25 pm.

CHAIRMAN

APPENDIX 1

Code of Conduct for Members

Declaration of Interests

Committee:

Broads Authority 
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	Name

Please Print
	Agenda/

Minute

No(s)
	Nature of Interest

(Please indicate whether the interest is a personal one or one that is also prejudicial and declare the nature of the personal interest)


	Prejudicial

(


	M C Broom
	4/56
	General as toll payer and Boat Related Issues


	

	A S Mallett
	4/56
	General as toll payer and NSBA Committee


	

	P Woodcock
	4/56
	General – Employee of the Environment Agency


	

	A T Coe
	4/56
	Member of NSBA and EA. RFDC personal


	

	B Ferris
	4/56
	General Member of Norwich City Council


	

	G McGregor
	4/56
	General Member of Suffolk County Council


	

	S G Daniels
	4/56
	Toll payer, NFU, NSBA, RYA, RFDC
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